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A Trust May be in Your Future Any parent with children and a moderate

amount of wealth should have a trust document. It's an ideal way to secure your

family’s resources in case of your death, and may be used to save on estate taxes.

BY JOHN ALLEVATO

™\

I bet you
have one
now. If you
don’t, it'sa

much-better-

b than-even
bet that you’ll get one, or
more, later. Trust me.

What is it? A trust.

At some point in time, a fi-
nancial planner, accountant,
bank officer, estate planning
attorney, or some other close
adviser will recommend a
trust document for you—
maybe more than one. And
possibly one for your spouse
as well.

Already got one? It would-
n’t surprise me at all. As an
estate planner, it is the rare
client, irrespective of his

amount of wealth, who leaves
my office without some sort
of trust document. Trusts are
a staple of estate planning.

In this column I will at-
tempt to take the mystery out
of trust documents. | will
focus on trusts normally asso-
ciated with estate planning.
Trusts are used in a variety of
contexts in business and per-
sonal transactions other than
estates. There is a lot more to
know about trusts, but I will
strive to educate you about
how they are used in estate
planning and why you will

probably have one as part of
your estate plan.

What is a trust?

It seems that much confusion
stems from a lack of basic un-
derstanding about trust
agreements. Trusts are enti-
ties recognized by law, estab-
lished primarily for the pro-
tection, management, and
administration of assets for
the benefit of one or more
beneficiaries. A beneficiary is
one who will benefit from the
trust (in an economic sense).
In its most basic form, a trust

While you are alive, the trust sits there and waits in

case the unlikely occurs—the death of you and your

spouse. In that event, the trust can be funded with your

assets, including your insurance proceeds.

is a contract (the trust agree-
ment) between a person es-
tablishing the trust (called
the grantor or settlor most
often), and a trustee.

In addition to those parties,
a trust needs beneficiaries and
what lawyers call corpus, or as-
sets for the trustee to hold.
That is why most times when
you set up a trust, your lawyer
will ask you to open a bank ac-
count with a minimum
amount, or may actually re-
quest $5 or $10 to put with
the trust document. This
modest amount will provide
evidence that, indeed, assets
were exchanged to create a
valid trust. Interestingly, many
states (Ohio, for one) no
longer require by law the exis-
tence of corpus before a trust
comes into being under cer-
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tain circumstances. These “corpus-less”
trusts are known as ‘dry,” or empty
trusts.

The trust agreement dictates the rela-

tionship among the parties—the most
significant being the relationship be-
tween the beneficiaries and the trustee.
In the estate-planning context, it is
common for beneficiaries to be mem-

bers of different generations. For exam-

ple, a parent may establish a trust for a
child and for that child’s children. This
creates tension between those benefi-
ciaries. The younger generation has to
wait to enjoy the benefits from the trust
until the older generation has passed
away. As a result, they are interested in
asset growth and preservation, while

the older generation may want more in-

come from the assets. The trustee gets
caught in the middle in all this, and will
consult the trust agreement to resolve
this inherent conflict.

Many times the trust language does
not adequately resolve this issue, and
then state law and other rules come
into play. Not surprisingly, the role of
the trustee in this is crucial.

Trusts can be revocable (they can be

modified or revoked, usually by the per-

son establishing the trust) or irrevoca-
ble (they can’t be changed). There are
various reasons why each is used, but
the revocable trust is the most com-
mon. Generally, at some point in time
(usually when the person establishing
the trust dies), even revocable trusts be-
come irrevocable.

Who should be the trustee?

Naming a trustee is one of the most dif-
ficult decisions that you will have to
make in your estate plan. Not just any-
one can do the job—considering that it
requires a person to not only make eco-
nomic decisions which affect your
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heirs, but also someone who can com-
fortably manage and make productive
the assets of the trust, which might be
significant. In addition, tax filings and
other legal requirements have to be
met, so it is not unusual for an individ-
ual serving as trustee to hire an attor-
ney, an accountant, and a financial
manager for the assets. The trustee is in
charge of someone else’s resources—it
is an awesome responsibility.

Any competent adult person may be
named as a trustee, or the trustee may
be a corporation having powers to act
as a trustee under state law. This in-
cludes trust companies and trust de-
partments of banks, variously known as
corporate trustees. The trustee owns
the assets of the trust—but in a capaci-
ty known as a fiduciary for the benefit
of the beneficiary. The trustee is re-
quired to hold the trust assets in a
manner that identifies that the trustee
‘owns’ the assets as a trustee for the
benefit of someone else.

Trust companies do this day in and
day out. While their fees may range an-
nually from 3, percent to 1 1, percent
of the assets they are managing, consid-
er the cost of hiring an attorney, an ac-
countant, and a financial expert, which
will be necessary for the trustee. The
individual serving as trustee is entitled
to a fee, as well. Thus, not choosing a
trust company or bank to serve as your
trustee should not be an economic de-
cision—this is not the place to try and
save some money.

There is no blueprint for choosing a
trustee. Keep in mind the responsibili-
ties and duties of the trustee, and make
your decision accordingly. Your estate
planner can help in this decision.

Reasons for a trust

In the estate-planning context, trusts

are widely used as vehicles to hold as-
sets until beneficiaries attain certain
ages, or to preserve wealth in larger es-
tates. Many times trusts are established
to protect beneficiaries from them-
selves or creditors. These are called
spendthrift trusts, and most trusts have
these provisions in them.

Let’s look at a typical situation.
Assume you are an internist and the
parent of two small children, ages six
and two. Your husband is an engineer.
You both are in your early 30s. Your
practice is just starting to grow and your
husband’s career is progressing nicely.
While your personal wealth is still mod-
est, you and your husband both have in-
surance to protect your family should
one of you die. In the event both you
and your husband die while the chil-
dren are still young, you are advised by
your estate planner to establish a trust.

The estate planner tells you that hav-
ing a will is not enough. Leaving every-
thing to your minor children outright,
or even titling assets in the name of a
guardian, means that as the children at-
tain legal adulthood (age 18), they are
entitled to their share of the assets.
When you consider that, with life insur-
ance, you and your husband would
leave over $1.5 million, you realize that
your child may not be ready to handle a
windfall of over $750,000 at age 18.
Your estate planner says that a trust will
make the assets available to insure that
your children’s needs are met, includ-
ing college costs, while at the same time
leaving the management and invest-
ment of the funds with a trustee. You
will make the decision now as to the
time when your children would start re-
ceiving distributions of your estate from
the trust.

That is an example of how beneficial
a trust can be to a young family. While
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you are alive, the trust sits there and
waits in case the unlikely occurs—the
death of you and your spouse. In that
event, the trust can be funded with
your assets, including your insurance
proceeds. Your estate planner has as-
sisted you in ensuring this occurs.
While a parent can never be replaced,
it is good to know that prudent stew-
ardship of one’s assets can be planned
ahead of time by the use of a trust.

Do trusts save taxes?

The example above assumed that feder-

al estate taxes were not a major consid-
eration in that young couple’s estate

plan. Many times, the elimination or re-

duction of federal estate taxes is a
major consideration.

In those circumstances, trusts play an
important role. Just placing assets in a
trust does not necessarily insulate those
assets from the federal estate tax.
Rather, a properly drafted trust can aid
in the reduction of such taxes for es-
tates of $1 million and larger.

If your estate (counting the proceeds
from life insurance) is at least that size,
then you must consider the impact of
estate taxes. Using trusts can insure
that the maximum amount which is ex-
empt from the estate tax for married
couples (this year, $1 million each for a
total of $2 million) is preserved, thus
increasing the amount of wealth which
passes to your heirs.

For example, leaving all your assets to
your spouse insures that no estate taxes
are due at the first death, as you can
pass an unlimited amount of assets to a
spouse and not incur estate taxes.
However, the estate of the second
spouse to die can only exempt $1 mil-
lion from the reach of the federal estate
tax. If, instead, the first spouse to die
had left $1 million in trust for the bene-
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fit of the surviving spouse, then that $1
million plus the surviving spouse’s $1
million (a total of $2 million) would be
outside the reach of the IRS. Make sure
you have a competent estate planner ad-
vise you on this type of plan.

Trusts may be in the cards for you, ir-
respective of the size of your estate. If
you have minor children, a trust for the
family is just the thing. m
John Allevato is a member in the Charleston, WV,
law firm of Spilman Thomas & Battle, PLLC,
where he practices business and tax law. He is a
member of American Health Lawyers Association
and an adjunct lecturer at the WVU School of
Law where he teaches estate planning. E-mail

him at jallevato@spilmanlaw.com
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